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kicked him off. Held, that the order of the inspector was a reasonable regula- 
tion, and that in the absence of unnecessary violence the plaintiff had no right 
to damages. Garricott v. New York State Rys. (Feb. 26, 1018, N. Y.) 9 
Rochester-Syracuse Daily Record, No. 55. 

The women in this case, having presented themselves for carriage, had become 
passengers and were entitled to protection by the carrier. Davey v. Greenfield, 
etc. Ry. Co. (1900) 177 Mass. 106, 58 N. E. 172. A carrier has power to make 
binding regulations in regard to the admission of passengers to its cars, pro- 
vided such regulations are reasonable. Baltimore & 0. R. R. Co. v. Carr 

(1889) 71 Md. 135, 17 Atl. 1052. The question of reasonableness is sometimes 
treated as one of fact for the jury. Morris, etc. R. R. Co. v. Ayres (1862) 
29 N. J. L. 393. In New York, however, it is for the court to determine. Ved- 
der v. Fellows (1859) 20 N. Y. 126; Avery v. New York Central, etc. R. R. Co. 

(1890) 121 N. Y. 31, 24 N. E. 20. The fact that in the principal case the regu- 
lation was made by a subordinate official does not invalidate it. Commonwealth 
v. Power (1844, Mass.) 7 Mete. 596 (superintendent of depot). Nor should 
the fact that it was made for a special occasion only. Regulations separating 
passengers according to sex and giving special privileges to women have often 
been sustained. Peck v. New York Central, etc. R. R. Co. (1877) 70 N. Y. 
587; Bass v. Chicago, etc. R. R. Co. (1874) 36 Wis. 450. In the present case 
the court holds that the inspector's order "Ladies first" was reasonable, because 
"in the struggling and pushing crowd, women were at a disadvantage in gain- 
ing entrance to the car and in protecting themselves." No authorities are cited, 
and there is no reference to the recent extension in New York of the voting 
franchise to women. 

Constitutional Law — Interstate Commerce — Newspapers Containing 
Cigarette Advertisements. — A Kansas statute made it unlawful for any 
person to sell, give away, or advertise cigarettes in Kansas (Kan. Laws, 1917, 
ch. 166, sees. 1 and 2). The plaintiff, a Missouri corporation, published in 
Missouri a newspaper which was distributed throughout Kansas by mail and 
otherwise, containing advertisements of cigarettes made and kept for sale out- 
side of Kansas. Held, that interference under authority of the state statute 
with this distribution was unconstitutional and would be enjoined. Post Print' 
ing and Pub. Co. v. Brewster (1917, D. Kan.) 246 Fed. 321. 

Tobacco and cigarettes are of course articles of interstate commerce and as 
such have been held to be protected from state statutes regulating their impor- 
tation. McGregor v. Cone (1898) 104 la. 465, 73 N. W. 1041 ; Austin v. 
Tennessee (1900) 179 U. S. 343, 21 Sup. Ct. 132. And there is no federal 
legislation to remove or lessen this protection, as is done in the case of intoxi- 
cating liquors by the Wilson and the Webb-Kenyon Acts (26 U. S. St. at L. 
313; 37 U. S. St at L. 699). In holding that newspapers also are subjects of 
interstate commerce, within the constitutional provision relating to such com- 
merce, the principal case follows Preston v. Finley (1896, C. C. W. D. Tex.) 
72 Fed. 850. And on principle the delivery to subscribers within a state of 
newspapers published in another state would seem to be clearly interstate com- 
merce, and as such not in itself a proper subject of state regulation. It would 
not follow, however, that such newspapers could be used with impunity for the 
promotion of objects made unlawful by a valid state law. If, therefore, 
the advertisements in the principal case had related to cigarettes manufactured 
or sold in Kansas in violation of state law, it would seem that Kansas under 
its police power could prohibit the circulation of such advertisements, whether 
printed in the state or brought in from outside, just as it could prohibit the 
circulation of libelous or obscene publications or lottery advertisements. If on 
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the other hand the newspaper had been published in Kansas, though advertising 
cigarettes to be sold in interstate commerce, or if the question had related to 
local sales of the newspapers not in original packages, it is possible that the 
state police power might have justified the prohibition. Cf. Delameter v. South 
Dakota (1907) 205 U. S. 93, 27 Sup. Ct. 447; State v. J. P. Bass Pub. Co. 
(1908) 104 Me. 288, 71 Atl. 894; State v. Delaye (1915) 193 Ala. 500, 68 So. 
993; State v. Davis (1915, W. Va.) 87 S. E. 262. In the Delameter case, on 
the authority of which the other three cases were decided, the Wilson Act 
was expressly relied on, and the case is distinguished in the principal case as 
depending on the effect of that Act. No doubt the change in national policy 
evidenced by the Wilson Act materially influenced the decision in the Delameter 
case, but it is difficult to see how the reasoning in the last part of the opinion, 
on which the case finally turned, gained any direct assistance from the Act In 
the principal case, however, since both the distribution of the newspapers to sub- 
scribers and the sales of cigarettes which the advertisements tended to promote 
were interstate commerce, there was nothing done or contemplated within the 
state on which its police power could be exercised without a direct interference 
with interstate commerce. This would seem to be the true ground for dis- 
tinguishing the Delameter case. 

Contracts— Installment Contracts— Non-Payment of Price of First 
Installment as Entire Breach.— The plaintiff agreed to sell and deliver to the 
defendant certain picture films. One film was to be delivered each month and 
payment therefor was to be within thirty days. The defendant failed to make 
the first payment on the day, and two days later the plaintiff sued for damages, 
alleging the defendant's breach and his own election to terminate the contract. 
The trial court found that there was a refusal to pay, unaccompanied by any 
repudiation, but there was no finding as to any of the other surrounding cir- 
cumstances from which the materiality of the breach could be determined. Held, 
that there was no showing of such a breach as justified the plaintiff in renounc- 
ing the contract, and that the plaintiff was entitled to judgment for the sum due 
and unpaid but not for damages as for an entire breach. Helgar Corp. v. War- 
ner's Features, Inc. (1918, N. Y.) 58 N. Y. L. J. 1780. 

The case was governed by section 45 of the Uniform Sales Act as adopted in 
New York, which provides that "it depends in each case on the terms of the 
contract and the circumstances of the case whether the breach of contract is so 
material as to justify the injured party in refusing to proceed further and suing 
for damages for breach of the entire contract." This makes the question one of 
fact to be determined, as it should be, in each case separately on its merits. The 
courts have generally, however, attempted to lay down a rule apparently capable 
of mechanical application. Thus the English courts have said that mere non- 
payment of the price is not vital unless accompanied by repudiation. Freeth v. 
Burr (1874) L. R. 9 C. P. 208; Mersey Steel and Iron Co. v. Naylor (1884, H. 
of L.) 9 App. Cas. 434. The soundness of this rule was seriously doubted by Sir 
Frederick Pollock. Wald's Pollock, Contracts (Williston's ed.) 330. In the 
United States the courts have generally declared non-payment in such cases to 
be always vital, without reference to the circumstances accompanying it, con- 
tenting themselves with some such general proposition as "In the contracts of 
merchants, time is of essence." See Williston, Sales, sec. 467. In the present 
case the court very sensibly disregards such a "general statement," and refuses 
to lay down a mechanical rule making failure to pay on time always equivalent 
to an entire breach. Upon delivery of the films and the arrival of the day of 
payment the buyer became the plaintiff's debtor for the agreed price then paya- 
ble. Upon non-payment, the plaintiff has a right to damages caused by the 
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